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Before: Owens, P.J., and Schuette and Borrello, JJ.
BORRELLO, J. (concurring in part and dissenting in part).

| concur with my brother judges opinion to dismiss Dennen, but | would affirm the trial
court’sruling as to the other defendants.

Plaintiff instituted this action to recover monies from defendants. As the majority
correctly points out, plaintiff refused to attend his deposition on numerous occasions. It is
incomprehensible why an individual would ingtitute an action and then refuse to participate
unless the only motive to undertake the lawsuit was to harass defendants. Plaintiff’s refusal to
comply with discovery not only prejudiced defendant Dennen, it prejudiced all defendantsin this
action.

The tria court gave plaintiff ample opportunities to cure his noncompliance. Plaintiff
was threatened with sanctions and admonished, all to no avail. Thus, | would find no abuse of
discretion by the trial court in dismissing this action against all defendants.

The maority states in its conclusion that “a lesser sanction would have better served
justice . .. ”, but it does not direct the trial court to enter any such “lesser” sanctions. | would
order the plaintiff to pay al costs and attorney fees related to this appeal as an appropriate
sanction.

/sl Stephen L. Borrello



